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PROPOSED FINDINGS OF FACT

. HISTORY OF PROCEEDINGS.

1. By notice published in the Federal Register ogust 16, 2013, the
Copyright Royalty Judges (“Judges”) initiated tHeaBe Il proceedings for
the distribution of 2004-2009 cable retransmissmyalties and 1999-2009
satellite retransmission royalti€sSCRB 4 (cable/satellit€). Multiple parties
filed their Notice of Intent to Participate in Plkdsdistribution proceedings
relating to claims in one or more of the DevotioRedbgramming category,
Program Suppliers category, and Sports Programpategory. CRB 5-13
(cable/satellite).

2. On September 23, 2013, the Judges gave notibe @bommencement
of the voluntary negotiation period, and issuedrt@ase Scheduling Order
CRB 15 (cable/satellite).

3. On September 30, 2013, the Judges issu€it@der Requiring More

Specific Statemenivhich was amended on November 1, 2013, requéaihg

! See78 Fed. Reg. 50113 (cable) and 78 Fed. Reg. 5@kidllite).

2 Numeric citations are to the 2004-2009 cable E9@D-2009 satellite
dockets, respectively. All numeric references eded by a “c” refer to the
consolidated docket for 2004-2009 cable and 1998 2atellite. All
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participating parties to submit additional informatrelating to their
asserted claims. CRB 17, 38 (cable/satellite).

4. On December 11, 2013, IPG and the JSC fileah&paotion to stay
any proceedings relating to the distribution of p&rogramming royalties,
which motion was denied by order of February 4,20CRB 61, 80
(cable/satellite).

5. On May 9, 2014Direct Statementwere filed by Independent
Producers Group (“IPG”), the Motion Picture Assdticila of America
(“MPAA”), the Settling Devotional Claimants (“SDCG"and the Joint Sports
Claimants (“JSC”). CRB 96-99 (cable/satellite).

6. On July 8, 2014, IPG, MPAA, and SDC filadhended Direct
Statements CRB 136-138 (cable), 140-141 (cable/satellite).

7. On August 29, 2014, the Judges granted the mofithe JSC to
dismiss all IPG claims in the Sports Programminggary, and to distribute
all remaining monies allocable to the Sports Pnognang category to the

JSC. CRB 159 (cable); CRB 161 (satellite).

citations to the record as of January 1, 2018atkd docket number
assigned by the eCRB system.
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7. On August 29, 2014, the Judges consolidate@@64-2009 cable and
1999-2009 satellite proceedings into a single prdoey. CRB 160A
(cable).
8. On October 15, 2014, the parties filed rebtaiements on claims
issues. CRB c172-175. Hearings addressing suwlenges occurred on
December 8-11, 15-16, 2014. CRB c200. On Marg2055, the Judges
issued theiMemorandum Opinion and Ruling on Validity and
Categorization of ClaimsCRB c216.
9. On or about March 26, 2015, the parties filedrtrebuttal statements
on distribution issues. CRB ¢221-223, 225-231, 239. Hearings
addressing the distribution issues occurred onlABrl7, 2015
10. On May 4, 2016, the Judges issued tBetter Reopening Record and
Scheduling Further Proceedingemanding the matter for further
proceedings. CRB c309. Therein, the Judges &tealitheir criticisms of
methodologies presented by the MPAA, the SDC, &l bnd asserted:
“Having considered the entire record in the proaegdhe Judges

find that no party has presented a methodologydaal that, together,
are sufficient to support a final distribution letcontested categories.

® Transcripts of the hearings occurring on Ap8#1l7, 2015 did not appear
on the docket sheet.

INDEPENDENT PRODUCERS GROUP'S PROPOSED
FINDINGS OF FACT AND CONCLUSIONS OF LAW

9



The shortcomings of the parties’ presentationsddhe Judges
without a sufficient record to render a reasondérdgnation for a
proper distribution of royaltieSeel7 U.S.C. § 803(c)(3ettling
Devotional Claimants v. Copyright Royalty.Bd97 F.3d 1106, 1121
(D.C. Cir. 2015).”
11. On August 22, 201®irect Statements (Remandgre filed by IPG,
the MPAA, and the SDC. CRB ¢317-319.
12.  On October 20, 2016, IPG filedviotion to Amend Direct Statement
(Remand)which was granted on January 10, 2017. CRB &338857.
13. On December 15, 2017, the parties filed trebuttal statements on
distribution issues. CRB ¢377,379.
14. On April 4, 2018, the SDC and MPAA filedlaint Motion In Limine
and Motion for Summary Disposition as a Paper Peattieg CRB 2324.
15. On April 6, 2018, the Judges issued tlenler Granting In Part
Joint Motion In Limine and Denying Joint Motion fBummary Dispositign
excluding from admission all documents and testiymbesignated in IPG’s
Amended Direct Statememcluding testimony that is part of the record in
this proceeding. CRB 2400.

16. Hearings addressing the distribution issuesrmed on April 9-10,

2018.
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.  MPAA METHODOLOGY

17. Paul Lindstrom (“Lindstrom”) provided both weh and oral

testimony on behalf of the MPAA. Exh. 8001; Tr28t1-367.

18. Dr. Jeffrey Gray (“Gray”) provided both writtamd oral testimony on

behalf of the MPAA. Exh. 8002; Tr. at 370-488.

A. Dr. Gray’'s methodology relies on and integrates thee different
varieties of Nielsen viewership data. Following #aOrder Reopening
Record, the MPAA only added 2008-2009 distant data for pyoses
of averaging mathematical relationships with 2000-@03 distant data,
l.e., data that could only nominally affect Dr. Grg/’s calculations.

19. In this remand proceeding, Nielsen providedMifAA with three

different types of data for the construction of Gy methodology: (i)

custom distant diary data for 2000-2003, (ii) custtistant National People

Meter data for 2008-2009, and (iii) Local Ratingst®for 2000-2009. Exh.

8001 at 4-7; Exh. 8002 at 17-19.

20. Inresponse to th@rder Reopening Recarthe only change to Gray’s

analysis was the addition of Nielsen 2008-2009 dveti People Meter

distant viewing data. Tr. at 394:24-395:7. No da#s added for calendar

years 2004-2007. Tr. at 396:17-21.

21. MPAA could have performed a National Peopledvidistant

viewing analysis for each of the years 2000-200® cbntended that it was
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“difficult” but not “impossible” given the three-nmth timeframe afforded
by the Judges following th@rder Reopening Recardlr. at 310:6-311:13.
22. The addition of Nielsen 2008-2009 National Redfeter distant
viewing data was only for the purpose of calcukatimathematical
relationships between such distant data and latialgs data, in order to be
averaged with Nielsen 2000-2003 diary data utilitmedhe same purpose
(see infra).

23. Across all programs, using 2000 satellite bcaats as an example,
various metrics used by Gray conclude that IPGhigled 3.37%, 1.8%, and
1.3% of the 2000 satellite pool. However, Gray®&tinodology concludes
that IPG is entitled only 0.46% of the 2000 sateltiool. Consequently,
Gray’s methodology concludes that any broadcaahdPG-represented
program received, on average, less than one-thittkosiewership of a
broadcast of any MPAA-represented program durir@20rr. at 413:8-
414:13.

24. Across all programs, if there were a competiagn to a program
between IPG and the MPAA, Gray automatically awdrndéo the MPAA.

Tr. at 414:20-25.
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B. The Gray methodology relies on a sliver of data, #n supplants such
data with Dr. Gray'’s prediction of what such datashould have been.

25. Based on approximately 6% of thistantretransmitted broadcasts
from 2000-2003, and 6% distantretransmitted broadcasts from 2008-
2009, i.e., those with a positive measurementstadt viewership (see
infra), and no measurementaistantviewership for cable or satellite
retransmitted broadcasts from 2004-2007 (see i@y calculated
mathematical relationships for the metrics (i) laaéings of the program,
(il) distant subscribers to the retransmitted stat{iii) the time of day of the
broadcast, (iv) the type of program aired accordmgribune
characterization, (v) the station affiliate (i\@hether the station was a
network, the CW network, or an Independent; Exl@.28at App. D-1, D-2),
and (vi) the fees paid by CSO/SSOs in the yearadidicast. Exh. 8002 at
27; Tr. at 432:4-10, 435:13-436:14, 446:9-21.

26. Notwithstanding, in calculating the mathematre&ationships, Gray
did not have Nielsen 2000-2009 local ratings dataach of the stations for
which Gray had distant viewership data, and forclwhie sought to predict
distant viewership. For example, while Gray souglgredict distant
viewership for broadcasts appearing on 122 calanemitted stations
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during 2004, Gray only had local ratings data ffsgrmarkets, and
conspicuously failed to clarify what number of 22 sampled cable
retransmitted stations were covered by such markefts€Exh. 8002, App. B
with App. C-1, C-2.

27. Nielsen local ratings data only exists in langarkets. Consequently,
while Gray attested that his study was based draafied sample of
stations that were being distantly retransmittesldata was actually derived
from a non-random sample of station data taken tierb6 largest U.S.
markets. Tr. at 477:1-16, 181:18-25; Exh. 8002, App

28. Inthe event that Gray did not have local gdidata for the sampled
stations for which he sought to predict distantwaeship, Gray imputed the
retransmitted broadcasts with the average localgdbr programs of the
same program type (according to Tribune data)dah@abeing broadcast
during one of six daypart timeslots. Exh. 800that1.

29. Gray presents no evidence demonstrating whabauof positive-
measuredlistantmeasurements from 2000-2003 and 2008-2009 (be-, n
“zero viewing” measurements), were used to defreenbathematical
relationships for the metrics. Nor does Gray pnesgidence whether such
measurements were proportionate between broadoa$BG programming
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and MPAA programming. Exh. 8002; Tr. at 370-488e &lso, discussion
infra re: “zero viewing”.

30. Gray presents no evidence demonstrating whabauof positive-
measuredlistantmeasurements from 2000-2003 and 2008-2009 (i.a-, no
“zero viewing” measurements), were used to defrenbathematical
relationships with non-imputed local ratings measwents. Nor does Gray
present evidence whether such measurements wagrerpomate between
broadcasts for IPG programming and MPAA programmiigh. 8002; Tr.
at 370-488. See also, discussion infra re: “zézamg”.

31. Gray presents no evidence demonstrating wineépeage that the
positive-measuredistantbroadcasts from 2000-2003 and 2008-2009 (i.e.,
non-“zero viewing” measurements) were of the agate@.e., positive-
measured and unmeasurédtantbroadcasts of cable and satellite from
2000-2009. Nor does Gray present evidence whetledr percentages were
proportionate between broadcasts for IPG programand MPAA
programming. Exh. 8002; Tr. at 370-488. See,aszussion infra re:
“zero viewing”.

32. Notwithstanding, based on the mathematicatioglships, including
Gray’s imputed local ratings measurements, Gray gredicts distant
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viewership taall distantly retransmitted broadcasts appearing ayGr
sampled stations. Exh. 8002 at 28. Consequemlign distant viewership
is predicted by using an imputed local rating, tttensame indicia that
resulted in the imputed local rating (e.g., progtgpe, daypart) aragain
used to predict distant viewership, effectively diedfactoring the same
indicia as part of the prediction of distant viesrap.

33. Using 2000 satellite as an example, Gray isrieg a correlation
between local ratings and distant viewership f@-epresented
programming based on approximately 6% ofdistantretransmitted
broadcasts that recorded a positive measuremeiistaht viewership (see
supra, infra), reduced by an unknown percentadpeazfdcasts for which
Gray did not have Nielsen local ratings data bez#us broadcasts appeared
on stations not appearing in the top 56 U.S. metiets (see supra), and
then asserts a correlation for what Gray’s “volumm&asurements reflect
are only 3.37%, 1.8%, and 1.3% of the 2000 sagiittol (see supra).

34. Gray supplants the Nielsen distant viewerslipally measured, with
his predictionof viewership. Tr. at 423:10-13. If both locatings data and
distant viewership data reflected zero viewing,yGranetheless imputed a
positive figure to both local ratings and distai@wership. Tr. at 420:7-16.
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35. Regressions are ultimately calculating averag@ssitive figures.

Tr. at 425. Consequently, after imputing his pco@ns of distant viewing,
purportedly less than 1% of Gray’s imputed distaetving reflects “zero
viewing”. Tr. at 421:16-422:1. While Gray is immg hispredictionof
distant viewing for 100% of the retransmitted brcasts, he is imputing a
positive viewership figure in no less than eacthef94% (see infra) of
occasions in which there is no positive distantveieship figure that has
been measured during 2000-2003 and 2008-2009, G0 df all 2004-
2007 retransmitted broadcasts.

36. In effect, the local viewership rating for ayransmitted broadcast
considered by the Gray methodology is imputed Inygua series of
averages of positive figures, allowing a positiiggife to result even when
there is no positive local viewership rating. Rert the Gray methodology
necessarily imputes a positive distant viewersigipré even when a distant
viewership figure is either unmeasured or has Ipeeasured as a “zero”.
Exh. 8002 at fn. 41.

37. Mathematically, if all the criteria utilized tmpute a local rating is
based on averages of positive figures, then i®fadtagainst other positive
figures in order to predict distant viewershigsia foregone conclusion that
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there is a positive relationship between the “loafihg” and the distant

viewership figure, because the predicted distaawership figure is a

productof the imputed local viewership rating.

C. By Dr. Gray’s own admission, his methodology fail$o measure
“relative market value” according to CSO/SSOs, thesole criterion
governing distribution.

38. According to Gray’s written testimony, he cousted a methodology

that attempts to assess “relative market valueZcofding to Gray:

“Relative market value corresponds to the prioafath the right to
retransmit a program carried on a distant broadsigetll would
change hands between a willing buyer (a CSO ollisatzarrier) and
a willing seller (a copyright owner), neither beungder any
compulsion to buy or to sell and both having reastemknowledge of
relevant facts.”

Exh. 8002 at 11.

39. Nothwithstanding his written testimony, Grayuadly constructed his

methodology on the incorrect assumption that tHengiseller is the

copyright owner and the willing buyer is a broadatation, i.e.not a

CSO/SSOTr. at 454-455, 482. Gray’s methodology waseldasn his

previously unexplained assumption that in an urleggd market the

copyright owner is selling to the broadcaster, #ah the broadcaster would

license to the CSO/SSO. Tr. at 455-456, 482.
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40. Gray’'s premise finds no basis in either (i) dlstual market or (ii) the
hypothetical market that the CRB has sought tacaa. Tr. at 456:12-17;
69 Fed. Reg. 3606, 3613 (Jan. 26, 2004).

41. Gray concludes that viewership ratings areifsoggimt because they
are what droadcasterconsiders significant. Tr. at 457.

42. Precedent clarifies that relative market vadue be determined
according to the CSO/SSO as the “willing buyer”:

“The devaluation of the Nielsen study is a restithe Panel’'s
consideration of the hypothetical marketplace.doiding how to
determine the relative marketplace value, the ogigvant criterion,
of the six programming categories in this procegdihe Panel
hypothesized how the distant signal marketplacedbie operators
would function in the absence of the section 1¢dnse. . . . [It] is the
demand side (i.e., cable operators) that will dweitee the relative
value of programming. Consequentyjdence that demonstrated
how cable operators valued each program category, wathe
Panel’'s view, the best evidence of marketplaceevalu

* % *

“The Nielsen study was not useful because it meaistire wrong
thing.

[T]he Nielsen study does not directly address titercon of
relevance to the Panel. The value of distant sgyteajcable system
operators] is in attracting and retaining subscsbandnot
contributing to supplemental advertising reveniBecause the
Nielsen study “fails to measure the value of tagansmitted
programming in terms of its ability to attract amdiain subscribers,”
it cannot be used to measure directly relativeevéducable system
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operators]The Nielsen study reveals what viewers actuallygnext
but nothing about whether those programs motivéted to
subscribe or remain subscribed to cald at 38 (citations omitted).
The Panel observed that apparently Program Supphiemselves did
not believe that raw Nielsen viewing data was dweileative of
marketplace value . . .”
Distribution of 1998 and 1999 Cable Royalty Fur@kFed. Reg. 3606,
3613 (Jan. 26, 2004).
43. Gray disagrees with the conclusions set fortihe 1998-1999 Cable
decision because, unlike what the Judges and tirarian in that
proceeding held, Gray believes that viewershimgatis the “ultimate
currency”. Tr. at 461:13-22, 378:13-16.
44. Gray is aware that distantly retransmitted ungphas been declining
over the last ten to fifteen years, even thougtadigetransmission fees
have gone up the last ten to fifteen years. T444t21-445:8. That is, Gray
maintains that there is a positive relationshipveein distant viewing and
distant subscribership even though he acknowledgeasverse correlation
between distant viewership and distant subscrilgarsh
45. The MPAA has not presented a witness in thosgeding “with
knowledge of CSO/SSO programming”, and thereforeuah witness

capable of confirming whether CSO/SSOs considevetship ratings
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significant to their decision to transmit a prograr different than in the
2000-2003 cable proceeding (Phase I). 78 Fed. &84, 64992, fn. 28.
46. Gray prefers his paradigm to the precedentesgad in the 1998-
1999 Cable decision, and believes that his paradidmetter. Tr. at 465:9-

15.

D. Dr. Gray disregards the premise of the “Program Supliers”
program categorization, and his own stated premisdyy injecting
impermissible factors into his analysis that have ésignificant” effect
on the regression analysis and his predicted distamiewership.

47. According to Gray’s written testimony, programgiin the Program
Suppliers category is “relatively homogenous”. &hsen this predicate,
Gray cited the Judges’ 2000-2003 Phase |l decisitiis written testimony,
and explained application of the concept to theatabn of satellite
programming:

“This relative homogeneity suggests that a rati@@0O would not be
as concerned with whether different programs watichct different
audience segments (compared with more heterogeneous
programming and therefore such a CSO would rely to a greater
extent on absolute viewership levels.” 78 Fed..Re§4996. This
rationale also applies to satellite carriers sthegprograms at issue in
allocating the 2000-2009 Satellite Royalties amailarly homogenous
to the programs at issue in allocating the 20049208ble Royalties.
That is, they consist of the same types of progreonsidered in the
Cable Phase Il proceeding with the addition of¢hme types of
Program Suppliers programs airing on ABC, CBS, BCN
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Exh. 8002 at fn. 21 (emphasis added).

48. Nothwithstanding his written testimony, Gsstually constructed his
methodology on the premise that all Program Supgppeogramming isiot
homogeneoyss is the purpose for the Program Suppliers oagegnd
attributes “significantly” different values based the characterization of
programming appearing in Tribune Media data. Ta3¥:24-441:8; Exh.
8002 at 28.

49. Exh. 8002, Appendices D-1 and D-2 at 52, 57r&lBct the
regressions based on twenty-five varieties of Ruogbuppliers
programming other than sports or religious programym Dramatic
differences exist in the multiples applied to diffet types of Program
Suppliers programming. For example, “Health” peogming is valued at “-
2.436333" versus “Music” programming at “0.905276Id. at 52.

50. In addition to utilizindhomogeneouBrogram Suppliers programming
asheterogeneougrogramming types, and factoring them differenByay
also factored certain “station affiliations” inteshregression analysis. Tr. at
441:9-443:16; Exh. 8002, App. D-1 and D-2 at 51, 57

51. Three “station affiliation” alternatives wemctored in Gray’s
regression analysis: network, CW, Independent. Qdtensibly, Gray
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factored in “station affiliation” to his regressianalysisonly because “it

was information in the Tribune data”, not becausd&d any particular

basis for making such distinction. Tr. at 443:83-However, Gray
provided no explanation in either his written oaldestimony as tawhyhe
made the three particular distinctions, when thbuie data does not
separate station affiliations out according to dhlyse three distinctions.

52. Exh. 8002, Appendices D-1 and D-2 at 51, Sfeckthe regressions

based on three different categories of “statioitiaibn”. Dramatic

differences exist in the multiples applied to difet types of “station
affiliation”. For example, “Independent” statioffilgation is valued at

0.283036, whereas “Network” is valued at -0.43330@D.at 51.

53.  While not contending a “causal” relationshipvesen local ratings

and distant viewership according to “program tyaet “station affiliation”

metrics, Gray conceded that they “significantlyeaff the predicted distant

viewership (i.e., “attributed value”). Tr. at 49&21.

E. “Zero Viewing” levels in the Nielsen data has incrased since the
1993-1997 cable decision (Phase I). Despite anatdirom the
Librarian, no effort has been made to have a statigal expert
explain the cause of the “zero viewing”, or to exg@lin the effect on

Dr. Gray’s methodology. No efforts have been mad® reduce the
“zero viewing” in the Nielsen raw data.
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54. Lindstrom asserted in his written testimonyt:tha
“One concern raised in past Phase |l proceedingstheaso-called
“zero viewing” instances that appeared in Nielsenistom analysis
of Nielsen diary data. . [T]he appearance of these “zero viewing”
instances is consistent with what | would expedinbin a custom
analysis of viewing to distant signals by cablsatellite subscribers.”
Exh. 8001 at 8 (emphasis added).
55. Notwithstanding his written testimony, Lindstradmitted that he did
not look at or calculate levels of zero viewinghie Nielsen data, nor was
directed to do so. Exh. 8001 at 331:23-332:5.
56. Inthe 1993-1997 cable proceedings (Phasthd)l.ibrarian found
that 73% of the distant retransmissions measurddiélgen demonstrated
“zero viewing”, i.e., Nielsen projected that onaianwide basis no persons
were watching retransmitted programming 73% oftitlne. With one
exception (WTBS), zero viewing on a station-by{stabasis varied
dramatically, from 26% to 96% of all measured brzeds. Eight of 82
stations were attributed zero viewing for more tB@#wo of their broadcasts,
including WCBS, the New York City affiliate of CBSIVGN was attributed

with 52% zero viewing. Three other superstatioad rero viewing ranging

between 26% and 62%. 66 Fed. Reg. 66433, at 66@4Dec. 26, 2001).
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57. Despite performing no calculations of zero veyyLindstrom
testified that he is aware of and fully expects tha levels of zero viewing
has actuallyncreasedover time. Exh. 8001 at 357.

58. Gray testified that there is a “reasonably higidence” of zero
viewing in both the Nielsen 2000-2003 diary datd Airelsen 2008-2009
People Meter data. Tr. at 418:20-419:3.

59. As regards the Nielsen 2000-2009 local ratdaga, Gray initially
testified that the incidence of zero viewing waset‘the same magnitude” as
the Nielsen 2000-2003 diary data and 2008-2009 Ieddeter data, but
could not articulate the levels. Tr. at 419:8-T3spite this assertion, and
his assertion that “more data is better, almosagbi; Gray subsequently
testified that he had not actually calculated tiedence of zero viewing for
the 2000-2009 local ratings data. Tr. at 396:124P4:8-14.

60. Gray acknowledged that for Nielsen distantydgata, only sixteen
weeks of sweeps data was utilized, with approxim#@% average zero
viewing. The remaining 36 weeks were accordedistauck viewing.
Mathematically, while this constitutes 94% zerowiigg (16 weeks x .8 plus
36 weeks x 0.0 / 52 = 94% zero viewing), Gray retut acknowledge such
fact, contending that one “could not count missifgrmation as zeros”. Tr.
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at 427:17-431:16. Notwithstanding, Gray acknowlebiiat in his

methodology the “zeros are not discarded”, anchaezaged in with the

positive figures. Tr. at 475:3-11.

61.

that:

In the 1993-1997 cable proceeding (Phasehi)Ltbrarian noted

“Lindstrom, who is not a statistician, clarifiecathattribution of
“zero” viewing does not mean that no persons weatelng, only
that no diaries recorded viewing . . .

* % *

Accepting this and other testimony of Mr. Lindstratface value, we
find that it does not even begin to explain thererous discrepancies
described above regarding the crediting of “zerieimng hours.
There is little if any evidence in this record thiadse high credits of
“zero” viewing hours were offset in 1997 by credfsexcessively
high units of viewing hours. Thus, we are lefttwat record that more
than merely suggests that the MPAA methodologygisificantly
defective in the manner in which it credits “zex@éwing hours.”

66 Fed. Reg. at 66450 (Dec. 26, 2001).

62.

that:

In the 1993-1997 cable proceeding (Phasehk)| tbrarian noted

“In the future, if MPAA continues to present a Nieh-based viewer
methodology, it needs to present convincing evidgmacked by

testimony of a statistical expert, that demonstédle causes for the
large amounts of zero viewing and explains in di¢te effect of the
zero viewing on the reliability of the results & tsurvey In addition,
MPAA needs to take steps to improve the measurerhbrdadcasts
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in the survey to reduce the number of zero vielwogs thereby
increasing the reliability of its study.”

Id. (emphasis added).

63. Lindstrom is not a statistician, does not clenbe an expert in
statistics, and claimed to give no expert staastiestimony in this
proceeding. Tr. at 288:3-7, 360.

64. Lindstrom failed to articulate any steps tatereduce the number of
zero viewing hours appearing in the Nielsen ddta.at 355:4-356:109.

65. Lindstrom could not articulate any means byohhe Nielsen data
presented in the current proceeding differed froenNlielsen data offered in
the 1993-1997 cable proceeding. Tr. at 356:244357:

66. Gray made no attempt to either explain theeatiszero viewing”,
explain the effect on the MPAA methodology, andspréed no information
demonstrating any efforts made by Nielsen to redlne€zero viewing” in
the Nielsen raw dataExh. 8002; Tr. at 370-488.

67. The distribution order in the 1993-1997 cablecpedings (Phase 1)
was vacated as “moot” in order to facilitate thetipa’ settlement.

Notwithstanding, the order clarified that it “shdulot be construed as a

INDEPENDENT PRODUCERS GROUP'S PROPOSED
FINDINGS OF FACT AND CONCLUSIONS OF LAW

27



repudiation of the reasoning in the December 261 Z®ecommendation and
Order.” 69 Fed. Reg. 23821, 23822 (Apr. 30, 2004).

F. The Gray methodology suffers from the identical de€iencies alleged
against methodologies previously presented by IPG.

68. The IPG methodology submitted in the initiaimd of these
proceedings also included as indicia (i) distalissubers to the
retransmitted station, (ii) the time of day of threadcast, and (iii) the fees
paid by CSO/SSOs in the year of broadc&tder Reopening Recot 6;
Tr. at 435:13-436:14.
69. TheOrder Reopening Recoutiticized IPG’s use of the foregoing
indicia:
“In the 2000-03 Distributiordetermination, the Judges evaluated
these same proposed indicia of value and found thanting. “[T]he
IPG Methodology uses factors that tend to treairagar programs
that are distantly retransmitted at the same tifrtag, run for the
same number of minutes per program or that appetreosame

station.”

“The Judges again criticized IPG's reliance on ¢heslicia of value
in the 1998-99 Distributiorproceeding.”

Order Reopening Recot 6.
70. The Gray methodology, particularly when loedings data is
imputed, tend to treat as similar programs thati@&ntly retransmitted at
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the same time of day, run for the same number otites per program or
that appear on the same station, i.e., the saitn@sn levied against IPG in
this proceeding.
71. Inthe event that Gray did not have local vish# ratings data for
the sampled stations for which he sought to pretigtant viewership, Gray
imputed the retransmitted broadcasts with the @eelacal viewership
rating for programs of the same program type (atingrto Tribune data)
that are being broadcast during one of six daypdtid. 8002 at fn. 41.
72. Inthe 1993-1997 cable royalty proceeding ¢eHg, IPG was
criticized for utilizing only six daypart factorebause that was considered
too general:
“While we acknowledge that obtaining specific daymata from
Nielsen is costly, the dayparts culled by IPG fritva [Nielsen]1998
Report on Televisioare far too broad because they ignore variations
in viewing within dayparts.”
66 Fed. Reg. 66433, 66453 (Dec. 26, 2001).
73. Inresponse, in the 2000-2003 cable proceedigsse I1), IPG used
48 half-hour daypart factors, but was then crigdizoranyuse of such

daypart factor. While concluding that IPG’s usesWot irrational”, the

Judges nonetheless found IPG’s use of a daypdorfac lieu of “per
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program viewership”, to be “unreasonable”. 78 Feelg. 64984, 65002
(Oct. 30, 2013).

74. Gray provides no explanation or testimony wayrhputed a local
rating basednter alia, on only six dayparts, when data for 96 quarterrsio
existed was in his possession, and such data fueitigted for each day of
the week. In fact, Gray provides no explanatiotestimony why he
imputed a local viewership rating baseder alia, on daypart viewership,
particularly after the ruling in the 2000-2003 @ploceeding (Phase 1), in
which he participated. Exh. 8002; Tr. at 370-488.

G. The Gray methodology violates a clear edict againshixing Nielsen
Diary data and Nielsen Metered Viewing data.
75. In order to assert a relationship between ltalgs and distant
viewership, the Gray methodology utilized two dista types of Nielsen
data — diary data and meter data. Exh. 8001 at=7. 8002 at 17-19.
76. In prior proceedings, a clear edict was sehfthrat doing so
invalidated the purported results of any analyskgimg thereon. In fact,
such determination was at the hand of the MPAA's euitness, Paul
Lindstrom:

“Mr. Lindstrom observed that mixing meter data wdiary data could
invalidly alter the percentage viewing shares ahel@hase | program

type.”

* % *

“Mr. Lindstrom stated that it was invalid to mixetered viewing
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with diary viewing. We accept Mr. Lindstrom's staent.”

1989 Cable Royalty Distribution Proceeding, 57 Feelg. 15286, 15291,
15300 (Apr. 27, 1992).
77. In fact, the MPAA was criticized in the 19939¥9cable proceeding
(Phase 1) for submitting a study that engagedh@identical
methodological mistake:

“The CARP accepted the following criticisms of MPAAapproach:

There are unanswered technical questions regareliatyve error
rates and mixing diary and meter data.”

* * *

“[The CARP] listed eight specific criticisms of thdPAA approach:

There are unanswered technical questions regarelatyve error
rates and mixing diary and meter data.”
See 66 Fed. Reg. 66433, at 66437, 66448 (Dec.024d,)2
78. The only witness with sufficient familiarity thi Nielsen data, Paul
Lindstrom, has set down one clear edict both irphi@r testimony - - do not
mix the results of Nielsen meter and diary measerdgm Despite the
availability of Mr. Lindstrom's informed opinion,rDGray elected to breach
this basic tenet of statistical validity and chtsenix methodologies in two
critical ways. Exh. 8002 at 17-19.
79. According to the testimony of Gray, the Graytmoeology relies on
Nielsen diary data collected during 2000-2003 "qege@eriods.
Notwithstanding, the Gray methodology then reliss\ielsen National
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People Meter data for 2008-2009. Unexplained yendence or
testimony is how two disparate types of Nielg&stantdata can be jointly
utilized to establish a consistent type of distaetvership figure, which
figure is then used as a variable to purportedigi#ish a positive
correlation between Nielsen local ratings meteretd dnd distant
viewership.

80. The mixing of diary and meter studies, as paréal by Gray, was
done without the involvement of Nielsen. Nielseayided 2000-2003 diary
data as part of a special study, then Nielsen sulesely provided 2008-
2009 National People Meter data, as part of amdiffespecial study. Exh.
8001 at 4-7. Gray subsequently utilized the regkereof in a manner not
contemplated by Nielsen. Exh. 8002 at 17-19.

. SDC METHODOLOGY

81. Dr. Erkan Erdem (“Erdem”) provided both writtend oral testimony
on behalf of the SDC. Exh. 7000; Tr. at 48-158.

82. John Sanders (“Sanders”) provided both writtieth oral testimony on
behalf of the SDC. Exh. 7001; Tr. at 159-262.

A. The Erdem methodology is the same methodology as sva
presented in the initial round of this proceedingput utilizes
additional generalized data, and data that Erdem hano
foundational familiarity with.

83. Erdem presents the same methodology as prdffietée initial round

of these proceedings, buttressed by additional dateesponse to therder
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Reopening Recordhe SDC obtained additional Nielsen national ager
local ratings data for 1999-2003, taken from the7“Rsummary page of
various NielserReport on Devotional Programand utilized 2000-2003
MPAA distant “HHVH” data obtained through discovenythis proceeding.
Exh. 7000 at 17-18; Tr. at 62:14-24. No additicaatia was obtained
relating to 2004-2009. Exh. 7000 at 17-18.

84. Erdem and Sanders asserted that Nielsen ddsdtmtoes not exist
for 2004-2009, and that Nielsen expressly infortiedSDC of such fact.
Tr. at 62:14-24, 122:10-16, 181:17-24, 237:12-289Exh. 7001 at 14. By
contrast, Lindstrom (Nielsen) testified that a Na#l People Metedistant
viewing analysis could have been performed for edd¢he years 2000-2009
and, in fact, Nielsen performed a distant viewinglgsis on behalf of the
MPAA for 2008-2009. Tr. at 310:6-311:13. When aonted with such
fact, Sanders recanted and stated that he coulecalt the specifics as to
why he said that Nielsen data was not availabl8:153239:20.

85. Erdem relies on a 2000-2003 MPAA distant HH\&tadbase that he
did not develop, design, or commission, but ratieained through

discovery from the MPAA in this proceeding. Tr62t14-24. From a
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foundational standpoint, Erdem has insufficientifeamty with the

database.

86. In the initial round of this proceeding, thedbratings measurements
that Dr. Erdem employed were derived from the “Rsdinmary page of
NielsenReport of Devotional Prograntsr the “sweeps” month of February
in each year from 1999 through 2003, and eacheofdtr sweeps periods in
each year from 2004 through 2009. The “R-7" pagth@Report of
Devotional Programss a national local ratings summary page, however
detail pages in thReport of Devotional Progranreflect local ratings of
each program on a station-by-station basis. EQ@5Cf. “R-7" pagewith
“NSI Average Week Estimates”). In these remanaeeaings, Erdem
utilizes national averages of local ratings frohf@lir “sweeps” periods
during 1999 and 2004-2009, three sweeps periodsgl@000, and two
sweeps periods during 2001, 2002 and 2003. EX¥0 @03-4.

87. Erdem presents a viewership-based methodolbgyeby (i) a
program’s national averages of local ratings, andiplied against (ii) “the
number of subscribers for channels the relevant SoCIPG programs are
broadcast on” in order to attribute the progranhwitdistant viewership

variable. Exh. 7000 at 15 (“Step 2").
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88. Erdem relies on two major data sets in ordattidoute a distant
viewership variable: Nielsen sweeps local ratidgt®, and Cable Data
Corporation data. Tr. at 53:12-54:4. In his catiohs, Erdem “does not
rely on market level data”, i.e., station-by-statar broadcast-by-broadcast
data. Rather, Erdem relies on national averagd tating measure and,
apparently, the aggregated subscribers for retrgteshstations on which a
program appears. Tr. at 55:7-11, 115:1-6, 119;7/&kh. 7000 at 15 (“Step
2").

89. The Nielsen national average local rating mlgimation of ratings
from distantly retransmitted stations and non-digyaretransmitted stations,
and ratings attributable to stations with varyingniers of retransmitted
households. See, e.g., Exh. 7005 (“R-7" attachyménith the Nielsen
national average local rating, there is no waydtednine if a higher rating
was derived from a station witte minimuglistant subscribers or
extraordinarily high distant subscribers.

90. The local ratings measurements utilized by Erdethe Erdem
methodology are national average ratings derivetusiely from the “R-

7" pages appearing as part of e&dport of Devotional Programs
Although the “NSI Average Week Estimates” appeaasgart of each
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Report of Devotional Progranreflects local ratings on a station-by-station
basis, i.e., more specific local ratings data, sofdrmation was not utilized
by the Erdem methodology in order to either (ipb8sh a local
ratings/distant viewership correlation, or (ii) @alate and attribute a distant
viewership value. Tr. at 55:7-11, 115:1-6, 119:7-Riather, the Erdem
methodology relies on the more generalized natiawatage ratings data.
Id.

91. The “national averages of local ratings for@gpam” that is the first
factor relied on by Erdem to attribute a distaetwership value are
unreported by Nielsen for certain devotional progga Exh. 7000 at 14 (see
“Step 17). Consequently, in such circumstancedgBr “imputes the
missing rating information”. 1d. Erdem performigds task utilizing
information contained in Nielsen local ratings datdahout the assistance of
Nielsen personnel, purporting that such informatioald be derived
exclusively from the “R-7" page. Id.; Tr. at 112:213:23.

92. To confirm the validity of using local ratingsattribute distant
viewership, Erdem purported to compute the corimidtetween local

ratings and distant viewership of the same prognasirgy local ratings and
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distant viewership data from 1999-2003. Exh. 78009-20; Tr. at 64:18-
21.

B. The SDC relies on a vastly smaller amount of datatestablish a
purported local ratings/distant viewership correlaton than was
already rgected when proffered by the MPAA in the initial round
of this proceeding.

93. The predicate of the Erdem methodology isteate is a positive
correlation between local ratings and distant visivip. Tr. at 64:18-65:2,
74:5-19, 100:20-23. The SDC has no distant viewedata for 2004-2009.
Supra. Ergo, no differently than the MPAA in tihgial round of this
proceeding, the SDC has no data demonstratingralabon between local
ratings/distant viewership for the six-year per&iid4-2009.Order
Reopening Recorat 2-4. The MPAA methodology in the initial rouofl
this proceeding, to the extent that it relied 00@Q2003 data to assert a
2004-2009 correlation, was rejected on precisetyh qaasis. Id.

94. The MPAA methodology rejected in the initialnal of this
proceeding relied on data for all four “sweeps’ipés of 2000-2003 in
order to establish a purported positive correlatwimereas the SDC relies on

only four periods during 1999, three periods du20g0, and two sweeps

periods during each of 2001, 2002 and 2003. E@O0 At 3-4.

INDEPENDENT PRODUCERS GROUP'S PROPOSED
FINDINGS OF FACT AND CONCLUSIONS OF LAW

37



95. The MPAA methodology rejected in the initialnal of this
proceeding purported to calculate a positive cati@h based othousands
of Program Supplier programs, whereas the Erderhadetogy asserts
such correlation based on an unknown number of f@wa Programming
programs. Exh. 7000 at 20. Whereas Erdem indidats he utilized sixty
(60) data points in order to purportedly substaatibe positive correlation,
such figure counted each program for each yearsaparate data point,
creating the possibility that only twelve (12) pragns were the basis of
Erdem’s asserted correlation over the five-yeaiopenf 1999-2003. Id.; Tr.
at 129:2-130:9.

96. The SDC alone is making claim to 132 sepanaigrpms, each of
which for each year 1999-2003 could have been deenseparate “data
point” according to the definition utilized by Emieand could have been
deemed a “data point” separately for both cablesatellite, a total of 1,320
potential data points (132 programs x 5 yearsetiansmission streams =
1,320 potential data points). Exh. 7001 at Apper@i According to
Erdem, in order for his local ratings/distant vies\ep correlation to be too

few to be credible for all devotional programmimgrh 1999-2003, there
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would have to be “less than 10” datapoints, i.e.a@erage of two datapoints
per year, for both cable and satellite royalti€s. at 134:5-8.

C. Dr. Erdem misrepresented the existence of a posigvcorrelation
between local ratings and distant viewership by resaling in oral
testimony that his calculations are based on “annuaverages” of
multiple broadcasts of a program, not singular broalcasts.

97. For the first time, in his oral testimony Erdezwealed that his
asserted local ratings/distant viewership correhais not between
broadcastdor which he has both local ratings data and ditsieewership
data, buannual averages of broadcagts programs.Cf. Exh. 7000 at 20
with Tr. at 77:16-78:11, 129:2-130:9.

98. For example, presume a particular programaadirast and
retransmitted on 100 occasions (broadcasts 1-106xt, presume that
broadcasts 1-50 reflect positikacal measurements, broadcasts 51-100
reflect positivedistantmeasurements, and all other measurements are
unmeasured or otherwise reflect “zero viewing”.e Hrdem methodology
averages the fifty positivecal measurements across all 100 broadcasts, and
averages the fifty positivdistantmeasurements across all 100 broadcasts,
then compares those local/distant values with tlhbs¢her programs during

the same yearsIr. at 117:15-118:4, 121:4-122:6.
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99. The foregoing construct does not support tkdipate of the Erdem
methodology, i.e., that there is a positive cotretabetween local ratings
and distant viewership ontsoadcast-by-broadcadtasis. In fact, the
foregoing example would demonstrate an inversestaiion, but by
averaging positive figures on an aggregated bEsilem has asserted that a
positive correlation exists.

100. Further, the SDC made such comparisons onl{g89-2003, i.e.,
those years in whicllistantretransmission data has been obtained in these
proceedings from the MPAA, and asserts that aipesibrrelation (based
on annual averages) exists based on sixty (60)mbatds. That is,
according to Erdem, from 1999-2003, an averagaelve devotional
programs appeared during a given year, and theahamarage of local
measurements correlate with the annual averagestaind measurements.
Tr. at 77:16-78:11, 129:2-130:9.

D. The Erdem methodology calculations are ambiguouslgtescribed,
and suggest Erdem’s failure to calculate the numbeof broadcasts
of a retransmitted program.

101. In order to attribute a distant viewershipufey Erdem multiplied the
(reported and imputed) national average annual fatiag of a program by
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“the number of subscribers for channels” on whiad lPG/SDC program is
broadcast. Exh. 7000 at 15 (“Step 27).
102. There is no evidence or testimony to demmatesthat Erdem
accounted for the number of broadcasts of a progmam station when
calculating “the number of subscribers for charhetswhich the program
Is broadcast. That is, no evidence or testimomyarestrates that Erdem
valued a program differently if it had been retrarited on a station 100
times versus 1,000 times. Exh. 7000; Tr. at 48-158
E. The Nielsen local ratings data on which the SDC rgldoes not
measure all devotional programming compensable irhts
proceeding.
103. The Nielsen local ratings data on which thdeBr methodology relies
fails to measure all devotional programming, andgt®significant IPG-
represented programming. Exh. 7000 at 6-7, 162@. Tr. at 59:1-9.,
105:8-13. As acknowledged by Erdem, even IPG-sed programs
appearing on WGN were not measured by Nielsen:
“James T. Meeks” and “Reverend Meeks” in 2001 ‘@hldly
Graham” and “Billy Graham Youth Special” in 200260are unrated
programs, apparently because they were not regudahnleduled
broadcastsand hence carry no value in my methodology bechuse
have no evidence of viewership

Exh. 7000 at fn. 25 (emphasis added).
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104. Sanders acknowledges that the NieReport of Devotional
Programsdoes not measure all programs, and excludes $pdmia
contends that such programs are insignificant lnevhecause they are
unpredictably scheduled. Tr. at 239:21-240:17 né&lbeless, Sanders has
done no analysis to confirm such theory. Tr. at 28@5. The Erdem
methodology accords no value to any program unmedday Nielsen. Tr.
at 241:3-7.

105. The Erdem methodology does not attempt teedisihe values for the
unmeasured broadcasts, even unmeasured broadcagts to have
appeared on WGN, the most significantly retrangdititation. Id.; Tr. at
125:23-126:2. Erdem attempts to rationalize théssion of certain
identified unmeasured broadcasts by a “volume” canspn of IPG and
SDC unmeasured broadcasts. Exh. 7000 at fn. 26h ‘Solume”
comparison is made even though Erdem assertsvblaiie is not a reliable
methodology to allocate royalties because it da¢socurately measure
relative market value”. Exh. 7000 at 9.

106. Because the Erdem methodology fails to meadludevotional
programming, and omits significant IPG-represepedramming from its
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analysis, the Erdem methodology is not a compraethemremparison of IPG
and SDC programming.

F. In order to establish a local ratings/distant vieweship correlation
for satellite retransmissions, Erdem relied on 2000-2003 distant
cable data.

107. Erdem testified that in order to establisbcal ratings/distant
viewership correlation for 1999-2003 broadcastszdrapared Nielsen
national average local ratings data andngputeddistant rating. Tr. at
107:10-14. The distant rating was imputed by usiipAA distant HHVH
figures for a program as a numerator, and CDC mlistabscribers for a
program as a denominator. Tr. at 107:17-22. Testpnable logic aside,
and the questionable need to even make comparisodistant “rating”
when a distant HHVH figure already existed for camgon, Erdem testified
that the MPAA distant HHVH figures that he utilizegére “an average” of
distant cable and satellite HHVH figures. Tr. @72-10. No evidence or
testimony exists as to why Erdem would blend tistaglitcable and satellite
HHVH figures when attempting to calculate and ingpatdistansatellite
rating. Exh. 7000; Tr. at 48-158.

G. “Zero Viewing” levels in the Nielsen data utilizedin the Erdem
methodology is substantial. Despite an edict frortne Librarian,

no effort has been made to have a statistical exgesxplain the
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cause of the “zero viewing”, or to explain the effet on Dr.
Erdem’s methodology. No efforts have been made teduce the
“zero viewing” in the Nielsen raw data.
108. “Zero viewing” is the percentage occurrencarmheasured viewing
on abroadcast-by-broadcastasis. 66 Fed. Reg. 66433, at 66449-50 (Dec.
26, 2001). Notwithstanding, Erdem redefines “a@ewing” as only those
circumstances in which treggregateof a program’s broadcasts reflect no
viewing. Tr. at 116:10-117:9. Erdem addresseszém viewing” issue
only by aggregating information until the zeros averaged in with positive
figures. Tr.at 117:15-118:4, 121:4-122:6.
109. By the reliance on only “sweeps” local ratinig$a, the Erdem
methodology only considers ratings measurementécapfe to 16 weeks a
year, at most. Tr. at 104:6-13. Consequently1889 and 2004-2009 “zero
viewing” automatically exceeds 69%; for 2000 “zgrewing” automatically
exceeds 77%; for 2001, 2002 and 2003 “zero viewagbdmatically
exceeds 84%.
110. Because the Nielsen local ratings data wiillzeErdem does not
reflectbroadcast-by-broadcasheasurements, such data does not allow for a
“zero viewing” percentage calculation. Exh. 700&otwithstanding, even

when Nielsen local ratings data is aggregated stateon-by-statiorbasis,
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thereby disguisinproadcast-by-broadcasevels of “zero viewing”,
significant “zero viewing” issues are reflectedl. IFor example, review of
the NSI Average Week Estimates attached to EXAQG6 demonstrates
aggregated positive viewing measurements on onbktations carrying “Dr.
D. James Kennedy” during the July 1999 “sweepsiogerand aggregated
“zero viewing” on 111 stations carrying such pragr@s denoted by “<<”).
See Exh. 7005 (“NSI Average Week Estimates” for.“DrJames
Kennedy” for “July 1999” at column 11. Such Nigidecal ratings data
reflects no local viewing bgny household on 61% of the stations carrying
“Dr. D. James Kennedy” during the July 1999 “swéeyesiod (111/182 =
61%).

111. Devotional programming broadcasts constitigmall percentage of
the aggregate television broadcadtsdem and Sanders both acknowledge
that the “zero viewing” issue is exacerbated whamsalering a smaller
number of broadcasts, e.g., such as devotionatgmging category
broadcasts. Tr. at 114:14-19, 224:24-225:23. Betw2004 and 2009, i.e.,
the period of time in which the SDC hasdistantviewership data, the
number of Nielsen rated programs appearing in tleéséhReport on
Devotional Programsiropped from 54 to 33. Exh. 7001 at p. 10; Tr. at
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224:7-14. Sanders believes that if no Nielsen loathgs measurement
occurs it is because the programming doesn’t gemstdficient viewing,
not that it is an issue with Nielsen having an fherent number of
measuring points. Tr. at 226:13-228:23.
112. Nonetheless, Sanders has not examined theiesvimg issue, and
testified that he “does not recall” attempting &bcalate zero viewing in the
Nielsen data. Tr. at 225:24-226:6. Despite cortenthat “any project has
got to be looked at in terms of the full univeréelata that is available”,
Sanders thinks any such calculation would be afrémental benefit”. Tr.
at 226:7-17, 236:14-16.
113. Inthe 1993-1997 cable proceeding (Phasthl)Librarian noted
that:
“In the future, if MPAA continues to present a Nieh-based viewer
methodology, it needs to present convincing evidgmacked by
testimony of a statistical expert, that demonsgédle causes for the
large amounts of zero viewing and explains in di¢ta effect of the
zero viewing on the reliability of the results bétsurvey In addition,
MPAA needs to take steps to improve the measureshbrdadcasts
in the survey to reduce the number of zero viewogs thereby

increasing the reliability of its study.”

66 Fed. Reg. at 66433, 66450 (Dec. 26, 2001).
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114. Sanders is not a statistician, does not diaibe an expert in
statistics, and claimed to give no expert staastiestimony in this
proceeding. Tr. at 164:20-23, 169:3-4.

115. Erdem and Sanders made no attempt to eitpéiexhe cause of
“zero viewing”, explain the effect on the SDC meatblogy, and presented
no information demonstrating any efforts made bgld&n to reduce the
“zero viewing” in the Nielsen raw datd&xhs. 7000, 7001; Tr. at 48-262.
116. The distribution order in the 1993-1997 calrteceedings (Phase II)
was vacated as “moot” in order to facilitate thetipa’ settlement.
Notwithstanding, the order clarified that it “shdulot be construed as a
repudiation of the reasoning in the December 261ZRecommendation and
Order.” 69 Fed. Reg. 23821, 23822 (Apr. 30, 2004).

H. The SDC still have no basis on which to elect a viership-based
methodology.

117. In developing the Erdem methodology, Erdertified that he “does
not recall” whether any CSO has ever testified thay looked at
viewership ratings when making a decision whetbeetransmit
programming. Tr. at 100:12-17. Rather, Erdem‘joshsulted with John

Sanders”. Tr. at 99:20-100:1.
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118. Sanders testified that he has never been eddgga CSO or SSO to
advise as to what signal to import. Tr. at 23538:2. Sanders was admitted
as an expert on media interest valuation, but abtation of the
retransmitted programming based on CSO and SSQuations. Tr. at
164:20-23, 169:3-4, 271:16-20. The Judges alloBeauters’ testimony to
the extent that it addressed his “general” expertissaluation. Tr. at
273:16-22. Sanders asserts that it is “commonsénae“viewing begets
subscribership”. Tr. at 175:14-21.

119. Erdem acknowledges that he “doesn’t havertfoermation” to
demonstrate that subscribership is tied to viewpr&iut nevertheless
contends “it has got to be tied to viewership”, &mat viewership is a proxy
for subscribership. Still, Erdem concedes thatfaut more data, it is hard
to get into the weeds of that analysis.” 134:18:13. Further, Erdem
acknowledges that CSOs do not look at viewershipga but asserts that
there is no better data to distinguish betweervétheée of programs. Tr. at
03:8-95:6.

120. Sanders understands that distant cable shbssirip has gone up
gradually since 1999. Tr. at 213:4-8. Exhibit 9@8#heReport of Receipts
from the Licensing Division, and demonstrates te&tansmission royalties
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have gradually increased since 1999. Exh. 9032withstanding, Sanders’
written testimony reflects that distant viewershgs decreased between
1999 and 2009. Exh. 7001 at 6-9 (Figures 1, 2,3ndr. at 220:19-221:6.
That is, Sanders (and the Erdem methodology) mamthat there is a
positive relationship between distant viewing argfasht subscribership
even though he acknowledges an inverse correlaBbmeen distant
viewership and distant subscribership.

I. The SDC has no evidence to demonstrate that localtings are a
valid indicator of distant viewership, and no evidace to
demonstrate that ratings for cable retransmitted boadcasts are a
valid indicator for satellite retransmitted broadcasts.

121. Erdem asserts that he has “no reason to bdlat ratings in a local
market are different than ratings in a distant ratitk Tr. at 101:7-13; Exh.
7000 at 13. Notwithstanding, Erdem acknowledgasttie lineup of
programming that is the basis of ratings in a logaftket is different than
the lineup of programming that would be the bagimbngs in a distant
market. Tr. at 101:14-109.

122. Erdem asserts that he has “no reason to bdlat the ratings for a
cable system will differ from the ratings for aedate system”. Exh. 7000 at
13. Notwithstanding, Erdem acknowledges thatitieup of programming
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that is the basis of ratings for distantly retrarttad cable broadcasts is
different than the lineup of programming that wobk&lthe basis of ratings
for distantly retransmitted satellite broadcasts. at 101:21-25. Further,
Erdem acknowledges that he has not investigateguéstion. Tr. at 102:3-
5.

PROPOSED CONCLUSIONS OF LAW
123. Under the Copyright Act, the amount of coplytigpyalty fees a cable
system operator pays for retransmission of copyediwvorks on broadcast
television stations is determined by regulatiotheathan through
negotiation between a buyer and sellstribution of the 2004 and 2005
Cable Royalty Fund®Distribution Order, Docket No. 2007-3 CRB CD
2004-2005 (Phase 1), 75 Fed. Reg. 57063, 5706%.(5£p2010) (2004-
2005 Phase | Ordé). The fees are based principally on the numberthe
types of signals retransmitted and the revenu#iseofable system, rather
than on the content of the signals. 17 U.S.C. 88d1(d). All cable systems
must pay a royalty fee, generally the amount regluior retransmission of
DSE, regardless of whether they retransmit a sigrmall.S.C. § 111(d). A
cable system operator that chooses to retranssiginal must retransmit the
entire signal, without modification. 17 U.S.C. 81{4). Retransmission of
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noncommercial educational stations, comprisingettt@ety of the PTV
category, count as only one-quarter of a DSE foppses of calculating
fees, and some are exempt. 17 U.S.C. 8§ 111(f)(5).

124. This statutory (i.e., compulsory) license &xis “substitute for free
market negotiations because of a perceived intrectenarket failure’
inherent in the licensing of copyrights—particwaithe assumed
prohibitively high ‘transaction costs’ of negotiagi a multitude of bilateral
contracts between potential sellers and buy@&wstribution of 1998 and
1999 Cable Royalty FundBinal Distribution Determination, Docket No.
2008-1 CRB CD 98-99 (Phase 1), 80 Fed. Reg. 1322328 (Mar. 13,

2015) (“1998-1999 Phase Il Determinatign

125. The Copyright Act does not set forth a stajusbandard for cable or
satellite royalty allocation2004-2005 Phase | Orde75 Fed. Reg. at
57065. In prior proceedings, the Judges and thetdtgressors have “chosen
to embrace the relative marketplace value of tbgmmming retransmitted
as the sole criterion governing distributio®istribution of 1998 and 1999

Cable Royalty Funds (Phase Binal Order, 69 Fed. Reg. 3606, 3608 (Jan.

INDEPENDENT PRODUCERS GROUP'S PROPOSED
FINDINGS OF FACT AND CONCLUSIONS OF LAW

51



26, 2004) (1998-1999 Phase | Determinatign2004-2005 Phase | Order

75 Fed. Reg. at 57065.

126. The relevant standard for “fair market valige®the price at which the
property would change hands between a willing bayer a willing seller,
neither being under any compulsion to buy or gall loth having
reasonable knowledge of relevant fac&ek Distribution of the 2000-2003
Cable Royalty Fundg-inal Distribution Order, 2008-2 CRB CD 2000-03
(Phase 1l), 78 Fed. Reg. 64984, 64992-93 (Oct2603) (2000-2003
Phase Il Ordet) (quotingU.S. v. Cartwright411 U.S. 546, 511 (1973)). In
this hypothetical market, the “price” is the amothdt the “willing buyer”
(the cable system operator or satellite systemabtpgrwould pay the
“willing seller” (the copyright owner or exclusiyieensee of the program
being retransmitted) for the “property” (the rigbtretransmit the broadcast
program in a distant market), if neither were ureleompulsion to buy or

sell, and if both had reasonable knowledge of ¢hevant factsld.

127. Because the compulsory license “substituteméoketplace
negotiations in the buying and selling of broadgaegramming, there is no

real marketplace for those broadcast programsnstdted by cable or
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satellite systemd.998-1999 Phase | Determinatiof® Fed. Reg. at 3608.
The Judges are therefore tasked with selectingppropriate mechanism by
which to estimate the relative price at which allimg buyer” would pay a
“willing seller” for the right to distantly retranst broadcast programs in a
hypothetical market without such statutory limias and compulsiond.;
see also 2004-2005 Phase | Ordés Fed. Reg. at 57065 (“the evidence
adduced in this proceeding aims to show how thgramaming in question
would be valued in a hypothetical free market thaiild exist but for the

regulatory regime currently in place.”).

128. In so doing, the Judges are required by stétotact in accordance
with regulations issued by the Copyright Royaltgdgles and the Librarian of
Congress, and on the basis of a written recordy peterminations and
interpretations of the Copyright Royalty Tribunabrarian of Congress,
Register of Copyrights, copyright arbitration panel. and the Copyright
Royalty Judges|.]” 17 U.S.C. § 803(a).

129. The legislative history of the Copyright RaydDistribution Act of

2004 (which replaced ad hoc Copyright ArbitratiooyRIty Panels with the
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Judges of the Copyright Royalty Board), undersctresmportance that
Congress places on the Judges’ statutory obliga&ti@ahere to precedent:

“[The 2004 Act] addresses the uniform complaintt the CARP
decisions are unpredictable and inconsistent . . .”

150 Cong. Rec. 26, H769 (daily ed. Mar. 3 2004té&snhent of Rep.
Sensenbrenner).

“There is widespread agreement among copyright ocsvawed users
alike that the CARP process is broken. The costsiwved are often so
high that parties cannot either afford to partit#par find that the
costs outweigh any potential royalties or efficiesc The decisions
often take too long to issue, and thus create taiogy and confusion
among licensers and licensees alike. Finally, evieen decisions do
issue, they are often overturned or modified, [aard]inconsistent
with precedents.”

Id. (statement of Rep. Berman).
“This legislation that | authored addresses thenrpabblem: frivolous
royalty claims, which is a growing trend, as wealldecisions made by
the copyright panel that are unpredictable andnaistent.”
Id. at H770 (statement of Rep. Smith).
130. The CARP itself had recognized that “a sydtesmhimposes
substantial burdens on copyright owners would becoompletely
unworkable if such precedent, upon which partieessarily rely in
negotiations and in developing litigation positiongre changed lightly —

simply because new decision-makers had differeawsior different
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personal preferences concerning the intrinsic wofttertain
programming.’Distribution of the 1998 and 1999 Cable Royalty &sin
Report of the CARP to the Librarian of Congressclk# No. 2001-8 CARP
CD 98-99 (Oct. 21, 2003) (thd998-1999 CARP Repdyiat 14.
131. Thus, although prior decisions of the Copyrigbyalty Judges and
their predecessors are not “cast in stone,” thgesdhay only vary from
them when there are “(1) changed circumstances & @nmor proceeding or;
(2) evidence on the record before [them] that nexpuprior conclusions to be
modified regardless of whether there are changedmistances.1998-
1999 Phase | Determinatio69 Fed. Reg. at 3613-14.
132. As in prior proceedings, the MPAA-sponsoreziwarship-hours study
Is “not useful because it measured the wrong thihg98-1999 Phase |
Determination 69 Fed. Reg. at 3613 (citid®98-1999 CARP Repaat 38).
As before, MPAA's viewership-hours study,
“does not directly address the criterion of releeato the Panel. The
value of distant signals to [cable system operhtsiis attracting and
retaining subscribers, and not contributing to $eimental advertising
revenue. Because the Nielsen study ‘fails to meath# value of the
retransmitted programming in terms of its abilyatttract and retain
subscribers,’ it cannot be used to measure direelftive value to
[cable system operators]. The Nielsen study revealsiothing about
whether those programs motivated them to subsoribemain

subscribed to cable.”
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1998-1999 CARP Repaat 38;see also 2004-2005 Phase | Ordéb Fed.
Reg. at 57070 (finding MPAA'’s “advertising baseddabso far attenuated
from the relevant hypothetical market as to offetasis for reasonable
estimates of the relative value of programming istadt signal stations.”).
133. Dr. Gray’'s methodology relies on and integrakbeee different
varieties of Nielsen viewership data. Following @rder Reopening
Record the MPAA only added 2008-2009 distant data fappses of
averaging mathematical relationships with 2000-2@@8nt data, i.e., data
that could only nominally affect Dr. Gray’s calctidans.

134. The Gray methodology relies on an unreasorsahbblil sliver of data
in order to purportedly establish a correlationn®stn local ratings and
distant viewership, and such correlation is furfw@blematic because it is
premised to an unknown degree betwiegputediocal ratings and distant
viewership, and with unknown effect between IPG BIRAA
programming. Based on this unreasonably small anafudata, the Gray
methodology then purports to predict distant vieshigy, but unreasonably
supplants actual measurements of distant vieweusitipDr. Gray’s
prediction of what such dashouldhave been.
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135. In the course amputinglocal ratings, Dr. Gray relies on the same
criteria as are subsequently used again to prdtznt viewership, thereby
giving unreasonable double-significance to sucteca (time of day of
broadcast, program type).

136. By Dr. Gray’'s own admission, his methodologysfto measure
“relative market value” according to CSO/SSOs, e¢fme failing to address
the sole criterion governing distribution.

137. Dr. Gray unreasonably disregards the prenfifeed’Program
Suppliers” program categorization, and his ownrestgiremise, by injecting
impermissible factors (program type, certain typestation affiliation) into
his analysis that have a significant effect onréggession analysis and his
predicted distant viewership.

138. Pursuant to an edict from the Librarian, alance on Nielsen data
required the testimony of a statistical expertnten to explain the cause of
the “zero viewing”, and to explain its effect on.@ray’s methodology.
Efforts were also required to have been made toceethe “zero viewing”
in the Nielsen raw data. The MPAA failed to prdsamy such evidence,
and therefore failed to comply with the Librariaedict as a precursor for
use of the Nielsen data.
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139. The Gray methodology suffers from the certditne identical
deficiencies alleged against methodologies preWyquesented by IPG, and
in such respect is also deemed unacceptable.

140. Pursuant to an edict from the Copyright Rgyatibunal, different
types of Nielsen data may not be combined towaedsame purpose. The
Gray methodology violates this edict against mixMiglsen diary data and
Nielsen metered viewing data by combining thretedtint types of Nielsen
data.

141. Dr. Gray's methodology fails to adequatelyradd the issues
articulated in th®©rder Reopening Recowk to Gray’s prior rendition of
such methodology.

142. The Erdem methodology is the same methodasgyas presented in
the initial round of this proceeding, but utilizedditional generalized data,
and data that Erdem has no foundational familiavitip.

143. The SDC relies on a vastly smaller amountatd ¢o establish a
purported local ratings/distant viewership coriielathan waslready
rejectedwhen proffered by the MPAA in the initial roundtbis proceeding.
144. Dr. Erdem misrepresented the existence obaiy® correlation
between local ratings and distant viewership byadéing in oral testimony
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that his calculations are based on “annual avetaijesultiple broadcasts
of a program, not singular broadcasts.

145. The Nielsen local ratings data on which th€38ly does not
measure all devotional programming compensablieisproceeding.

146. In order to establish a local ratings/distaetvership correlation for
satelliteretransmissions, Erdem relied on 2000-2003 distaioie data.

147. “Zero Viewing” levels in the Nielsen data iz&d in the Erdem
methodology is substantial. Despite an edict ftbenLibrarian, no effort
has been made to have a statistical expert explainause of the “zero
viewing”, or to explain the effect on Dr. Erdem’®thodology. No efforts
have been made to reduce the “zero viewing” inNtedsen raw data.

148. The SDC still have no basis on which to edeagewership-based
methodology.

149. The SDC has no evidence to demonstrate tbaltatings are a valid
indicator of distant viewership, and no evidencdemonstrate that ratings
for cable retransmitted broadcasts are a valicatdr for satellite

retransmitted broadcasts.

Respectfully submitted,
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Dated: May 8, 2018 /sl

Brian D. Boydston, Esq.
California State Bar No. 155614

PICK & BOYDSTON, LLP
10786 Le Conte Ave.

Los Angeles, California 90024
Telephone: (213)624-1996
Facsimile: (213)624-9073
Email: brianb@ix.netcom.com

Attorneys for Independent Producers
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